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| "-'lVlal‘lala]nuKhetar Suex larm Baherampula Ahmedabad (l’1e1" fiafter teferred ag: :‘th'

| 'Diwsion v, Narol Ahn edabad (heremaftelr refetted 1068 ‘thé; adjudmatmg autherlty )

“GAPPL/ADE/GSTP/482/2020

| | ORDER IN APPEAL
M/s. Dhaimik anvmbhm Jarecha; M/s Dhatsik. Prifts

337116, Kadata.Chemical,

haﬁ filed the présent appeal on’ ‘dited 28210:2090. agamet BidetNo; $P2409200 [1321.d
0020 (heieinafter refe] “ed to as “the uhpugned efdei Y passed by the Ass1stant Omfniss : Iléf;" -

The ‘bief ‘facts: of the-case are that: the appellant arg: 1eglstexed undel GST Number

2&AFWPT1848N12R The: aﬁpellant has filed: refund Eladin fot Rs; 16 00, 930/— Ofi: acc()unt of Ic

o gdettaulated duecto im verted -t strudture. Out of the. sa1d clalm amount the adjudicating

- aiithority vide impugnec ofder has sanetioned fefurid: o R 115 78 800/- and'tejected the balanice -

<L ¢lalft amount: of Re:d 2% ,130/- on.the glound that thig: appellant Tas shown ITC at:chmula.ted dus

= beett taken into aecoum‘ for arrivmg Net ITC

- adjudwatlng authority agit: perlams o refun,_

« | réfund is of the basis of, fHon'ble. High Comt of: Guj i
L MU VRE Footsteps Ladia' P ltd

: '6. . Atthe outset befme exammmg the tneut o

input services under colunm Net TEC jit RTD 01. and hence the. amoun’[ of Rs 4, 22 130/- is

jected. g foeyn e R e e L '

 Being ‘dggrioved the appella’rit-iﬁleda fhie :::;pfése:ﬁti_-; elalmoh ;‘da_,_l_tegl' 2;,3_;1.-.;0;;__20_2-’0 = onthe

llowing grounds: - L_‘ L e — . -

he appellant is into prncessmg of tloths where GST: chargeable 1s at 5% and purchaSe conspures - .
Y4 slab where the.folelmg ofcloths )

hearing of the appeal. As: 5 am not; empowered to; grant 110

to decide the case 6h merlts RS
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d1n1331b111ty of 1efund of ITC accumulated dué {6 inverted thix structure contained under Sectmw
4. (3) of CGST Act, 2017 read’ With RuIe 89 (5) of €GST. Rules 20 ] 7
“Section 54 (3) of CGST A6t; 2017+

tb

: r;n‘f.

- 3) Subject to the prov-szons “of siib- =sectiop (10); a régmered personrmay clazm reﬁmd of any

3‘

nitilised 1 mput fax credzt at the end of ariy tax period.::

y

rovided that no refund of urnutilized inpuit-tee credit: shall be: aflow.ed in cases othey than-: ..

' (z‘) zero rated siipplies made without paymeni of tax; _

(i) where the e edzt has-aceumilated ‘on décotint of rares o*" tax on mputs being htgher :

' than the rate' of toi on ollput suppl:és (Other thah nil;z raied o Jully: exempt supplies),
excépt’ supphes ‘of goods dnd Servzces or-both: as:may:be notzf ed by the: Government :

" on the réGonisisndations of'the Cozmczl i Y , _ :

" Provided further that no Fefund of unut‘zhzed mput tax: credzt Shall be dallowed in calse& where the
© gpods exported ot of Tiididi ave: ‘Subjected’to exporr duzj) T T T

- Brovided also that no refund of inpuit tax credit shall be allowed, zf the Supplzer of goods or

" sdrvices or both avails of drawback i respect of central: tax' or-elir:ims: refund of the integrated

lax paid on such supplies.” ' | e T

" Ryl 89 (5) of CGST Rulés; 2617

5). In the casé of refund onaeéounFor anerIed duth S?ructure ref 1#id. of- input-tax credzt shall
be granted as per the folloing formulas= . :+ = Loosi G F '

- Migximum Refund dmornt= { (Turnover of invérted ratéd supply of b0 9ds and serwcés) %, NerIITC
+ Udjusted Total Trirno ver} — 1% payible eivsieh znverted rated supply bf gaods and-serviges, |
Explanation:- For the purposes of this sub-rule, the expresswns (a) “Net JTC: Shall méan mput
tax credit availed on m’)uts durmg the relevant period oificr than'ihe imput rax credit ava:léd for'
Which refund is clatfned under ‘stib-#iles 4(4) or: (4B) oF: bath cmd (b) ”Adjust"ed Total
turnover " shall have the salhe Meanivig'ds agsigned 10 it'in subsruls: (4) TR

7. On the SUb_]CCt issue;: CBIC vide™Citcular No, 79/53/2018 GST Page 10 of 10 26/2018 Central
Tax dated 13.06.2018 hss clarified as undert v ek g P i
Seetion 5 4(3) of the CC r.S'TAct provides thai fefzmd of tky- unutzhzed IFC may be ¢laimed- where
thel credit has accumulated on account of rate of tax on- Mputs bemg higher thavithe Fate. of tax ‘
on \output supplies (othar than nil rated or Jully exempt supplies). Fuither, sectzon 2(59) of the ‘
CGST Act defines mpurs as any goods othier thirh capztal Poods used or intended:to be used by d

1)

suppl:er in the course ¢ r furt‘herance of buwness Tiils, mputs dotnot nclude Sérvices o capzz‘al o
200 ds. Theréfore, clear!y, the Intent Of the law'is not 1o'allow Féfind. of tax paid eniinpiir Serwces _
or ¢apital goods as part of Fefund of ‘wmitilized inpiit-fax éredii Aca rdmgly, nordertocalign
the (CGST Rules with the CGST Act, notificdrion No. 26/2078 Ceniral Tax-dated 1 3. 06 2018 was
issued wherein it was srated that the term Net IT C, as used:in ihe fca"mula for*calcularmg the
maximum refund amoum‘ under rile 89(5) of /he CGST Rules shall mean mput rqx credzt avazled

on nputs during the relevant perzod Other thar the: mpur tax credtt ¥yl 'a:fed" for %@, refuna’ is .
.c'laz med- under sub- rules (4A) OF(4B)'6F boih ‘i vieww of thé above: Lf/ is c '_‘r '-ed ﬂ{ﬂ '

Orh the

GAPPL/ADE/CSTR/AB3/2020



f:.";'clauﬁcatmn as under

° i "'the rate of it o Jmfﬂu? shppli

i and the related rule, clearly prévent the refund of

Sub-sect:on (3) ofse tion 54

o Tﬁffﬁér‘” ?'CBIC x:-ide‘ ’j'Circulat __N.o.’ ii25;f4415219;1:-9a-;(‘3-8"£: dated 1 8

GAPPL/ADC/G5TR/482/2020

tax pa:d on mput serwces:sahd -éajj,itai

ds tis pam‘ of refund 07 mput i tredit accumulated o aacount of mverted duty. structure

E 1 1 - 2019 ;;:'-ffﬂﬁhéf-"f:_gi‘f'm

fthe CGST Acipr ovzdes fhat reﬁmd ofany unui:hzed ITC' may

ax‘ on: mpum bemg hzgher

< slbsection (59) of sectmn? of ?he C‘GST Aci defnes mputs s any gooa’s other than capztal

“4ax Stiuctute, the quaritum of refuhd is-to be
prescnbed undcr Sub Tile’ 89 (5) of: CGST Rules

sérvices and capital goods are: kept out of tl it
Accordmgly, the prov‘smns of Section 54 (3) ahd

' proV131ons and clarifications 1ssued by the Boa1d-.cleaﬂ.

gdods used or intended. 15t be u?ed Byl sﬁpph’Er in the: cou”'eil;or fui"fherance of. busmess Thus,

inpiits do not mclude 5@ vzces oF cd

and capital goods: The elanﬁt:atwns 1SSUBd by th Bo_

10. Inthe subject chsa; itis cléﬂf that the po"""cm

authority pertains. to claim. made:in. 1espec

| " services; T do not find any mfractu:in in: the 1mpu":"" éd OrdEr

11.  With regard to the decision of Hon ble High
Footsteps India P.ltd Vs UOI ih SCA No. 2792 of 2019

ucture as ultia vires the pr

pzlal goods Therefore clearly, lhe mtem‘ oflhe law is not m,_,_

inputs only and hot to allow tefund of ITG: eivalled ol mput

Court of Gujafa’[ held that the |

1 tnandate the view that the intention ofthe Law s te all‘ ‘ idrof i lled on

& s.refund of ITC & ailed oii. input .

ssed by the’ adjudlcatmg auth@nty y

B gejectmg ke claim a:nount pertamlng to TTC ava1led Gﬁ input services

Court of Gu]arat in the case’_:of VKC
felied by the appellant 1 find that m the" '

BVisions Gf Seetmn 543y of CGST'Act



2017 ‘and accordingly-. mdered thie Department 10 allow the- olalm of refund- ﬁled by tf
petitioniers considering *he uniitilized 1T6 of? 1nput serviees as part:of ‘Net ITC’. for the purpose :
off calculation of refund elaim as per Section 54 of CGST Rules, 2017 read with Rule §9 (5) of
CGST Rules 2017, Thus ofdér of Hon ble H1gh Court allows refund of.credit, avalled on mput

: ,1v1ces also,

UJ

oy Ry

1B, However, I find" that agamst the: said- detision -of, Honhle ngh Court of Gu]alat

"D'epa1tment has filed Cavik: Appeal No.4810:0f 2021 befme the Hon ble Suprerne Coutt; of India.
""'I-]on’ble Supteme Court vide comon Otder: dated 139-2021 allcwed the appeal. filed - by ‘the

Depaltment and sét aside the Judgement passed by the Hontble ngh Court. of Gujarat

14 Thus, the virés of Rule 89 (5) of CGST Rules; 2017 vis: a vis Seetion 54 (3) of CGST Act
2017, its constitutional vahdtty and: Iegahty wefe upheld by the Apex Court Consequent]y, the

) de1 of Hon’ble ngh bttt of Gijarat; termlng the explanatlon 16 Rule 89 (5) of CGST Ruiles,

with the provisions of CGST Aet and Rules Further smce L_e""prese—nt appeals were ﬁled,rnalnly
" on the basis of Hon’ble Gujarat-High-Cour’s desision’ supra ‘which, thas; now: been st a51de by
- Hon’ble Supreme Court I find that the preseit’ appeal no“flonger ‘ustalnable ofi: the basis of |
Hon’ble High Court’s decigion.” Accordlngly, T upheld the ﬁOrder passed by : the adjudlcating

authonty and reject the appeal filed by the appellant. -

sefver el Ry ot et 1 oreier 7 Braerr audaR il eeanmen%t

15 The appeal ﬁleo by the appellant stands dlsposed of ifi! above terms

- Superintendent o o T EI I B SURE S
Central Tax (Appeals), ' |
Ahmedabad :

- GAPEL/ADC/GSTP/’&S;’ 2020




By RPAD

To,

Dh4rmik Pravinbhai Jarecha

Proprietor of M/s. Dharmik Print

237%/1/6, Kadam Chemical, Maharajnu Khetar,
Supz Farm, Baherampura, Ahmedabad- 380022

Copy to:

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South

4) The Deputy/Astt. Commissioner, CGST, Division IV Narol, Ahmedabad South
5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South

» 16Y Guard File :

7) PAfile




