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M/s.Dhai.mik

E=-E  ,
APPEAL

M/s,Dharmik ` Prints I  237/1/63  ,,/Kadan    Chemical,

#
;   The   bl.ie'f  facts   I)f  th6`/ca`se `ar`e  that  the`  appeilaSt  at.e I,i.egistered   undei-   GST  Number

AFWPJ1848NIZRT:ieappellanthasfiledrefulidclaimforRs,16,00,930/-onaccouhtofITC
¢1aiin, atpount  the  adjudi5ating

00/-  and rejected the balari6e

due

aJ€iiinulated  due` to   ini`/erted  tax  structure,   Out  \of `fhe

a+thorityvideimpugnedorderhassarictionedfefund,dfRs5113

>claith'amountJofRs.'4,2'„,130/iton,tliegi.ouiidthatthe`a¢pellatit,`hasshtown

i,:.;:,,:

where theL folding of ,cloths

rated supply he,has a
f 18% for chemicals. There are few iiiput tax tliat cc)nsist

All being outsources. As  Jfe assesse-tis allowl6a i-a .take

unu.tilized  input  tax  ¢reditbght  to  claim  all  the

ujarat High Court ha:`:I;al56 given the

[d  others  on  dated  24.=7,±26±6.L.'f.in  view-of

€efiding\refund.

I.           The  appeilaht"`'as' 'give-n  opp6itunity,  of

021   and  29-10-2021    H6weve},  lob-_an

epresentative  appeared for personal heal.'ihg.  Therefore;

o  avail  the  opportunity  Of pef§chal` h6atthg.  A

COST  Act,  2017,  no  adjournment  shall  be  graftt6d,,ffi¢

hearing of the appeal. As ram not, empowered,to -gfapt in

todecidethecase6nin3ritsL      +      \+

1     ,-Tt  ,,.-      TTT

'   5,           I  have  carefully  gone  through ithe_ facts

available   on  record.   1' flha , thatj, ih ir this   c`dse;

adjudicating  authorit)/  a§ , it_pdiains -to  I

been taken into account for aniving .Net

refund is on the basis of,Hon;ble High Cotirt of

IVs;VKC Footsteps l`rdia piltd;                                           ,  \

I

6.            At the outset, bt3fore examining the thel.it df{h`e:9

Gujarat  High  Court's,  supra,  I  go,through  the

Re§t6.htfyz  Hoin'ble

a-P

appellapt ,pJr: .-t

ltd,, Vs'Uol

that tfie  appeliant do  nc)t wish

fi-`107  6f

three, :tiliies  to  ,a. papty``, during

thanit,kye6 qdj®urnmp4ts3 |`, Pr.oceed

-T2020, in the Case of



GAPPL/ADC/GSTP/482/2020

dmissibilily of i`efuiid i]f ITC

4 (3) of CGST Act, 2017

ection 54 (3) of CGST Act; 2017  :

tax structure contained under Sectifu

)  of CGST Rules`; ,i20 I. 7.

'i)  Subject  to  the  prov;sions 'Of sub-Section  (10)i  a-reg}stere-d personrmay-claimlefi:quid, o_f any

nutilised ixput tax credit at the end Of clny tan period.`

rclvided that Ira ref:cnd Of uriutilized inpul  t`cix  credit shelll be`allowed in cases o{herthan-    ,`

(i)           zero rated si.!pplies made wilhoLIl paymenl of tax,

(ii)         where  the  c:edit  has` accvimulated  on  dccount  of rate:i of -tax  on  inputs  being  higher

than the ratL.  Of ted on output §uP`phes  (other.i than nil,raied or fully exemptr supplies),

exc`6Pt  suppl:'es  Of goods  and  sehJices  or  both as_rnc[y.be  notified by  the' Government

on the recoinmendatibus Of the Count.il .

ovided further that no refund bf untllilized input tan credittshall be allowed in cases,where the

ods exp6fted out of Iiidid cire`Subje'cted\to expo`I't drty:  '

rovided  also  that  no. refund  of input  tax  credit  shall  be  allowed,  if the  supplier  Of gclc)ds  or

rvtces  or  both avails  Of drawlJback'.'in respecl  ofcehiral  tc[x'or  cla:ms  refund Of the  integrated

®

I/

.\',

Onl

c'c'j

paid on such supplie,s."                                                       -``  `  ~`

le 89 (5) of CGST R`ulles, 2017
-5).  In the  case-Of rrf ufrd-6=iraece6IfdifrF,

granled as per the fcllltwing fo`rinula: -

of input  tax  cr6di_i  shcill

lti

imumRefindAmo.'nt={ITurnciverOfiriverted-rated.,Sapplyof_ioodsandser`v_ice.s)x\Net`ITC

dyus[ed Total Turno`ier} `irIverted rdied2Sripilly Of goods and-s,ervioes.

lanation:-For the purposes Of this sub-rule,  the expr;s§ioh5= (a)  "Net ITC'`  Shall peean,input

credit availed on inputs during the relevanl period other than the input tci]x credit availed i;or

ich  refund  is   clained  -under `sitb;rules   4(A)   or   (48)I  oh  both;   and',.tfo)  i'''Adjusted  Total

nover"  shallhaveihesathethedinirig-asas.Signed'to it'lnsub±ttild(L:)."        ,          -.   I      ,   \

nthesubjectissue,``CBICvide`-Ciiculai-No.79/53/20.1`8-GS.TPage10of1026/2018-Celltral

dated  13.06.2018 has c]arifiied as uncle-I  : I

lion  54(3)  of the C(`TST Abt provides that tefun]d Of `aity'tlnutilized [TC may b`e claimed where

credit  has  accurmilated on accoun}  Of rcite  Of lax on inputs being^higher than the rate Of tan

output  supplies  (other` than nil  rated or fully  exempt  suppli6s).  Further,  section  2(59)  Of the

TActdefinesinputsds`akygioodsotherlhahcdpitalgi]6dsusedo'r'interrdedi`[bbeusedbya

lief  in the  course  cr futtherancd  of bvisiries5   Thus, +in|}iAts  do`ihot  .nclude'servic6S  6r  capital

ds.Therefore,clea`rly,th.einiehtOfthilawi.snotl't}`allinrefund`-Oftas|)aldonirlputi§er`vices

apital  goods  as  part  Of iJefroid of -unuttlized
rdingly,  in dtder toialign

GSTRuleswiththeCGSTAct,notificcitionNo26/2018.-Central.Taxda[ed13.06:2018was

d  "Iherein  it was  stated  that  the  term  Net  ITC,  as  used/ imheformula foricdl6ulati,rag the

lmuln I.e`fed amourl[. under rule 89(5)  of llie  CGST Rules, shau meiin input tax credit availed

iputs  during the  relevantperiod o[hdr

ed under  sub-rules  (4A)  br  (4B)''''c)i  both.'' lh vi.ew  Of thb  above,  I-jls  C
Ja`.,,qiied i lot

J\`+_~/



aind  lhe  related  rulc`s  cledtly  Preveiat
the\riefundOftttt`paid,on.inputservicesL.qnd¢qpital

tisPariOf\refundofitapultdsxCredlrdco-umulate'dotidac-oint

Ftifther   CBIC   i id6   Circular   Nci.125/44/2019-GST-
`ir,ation as under  :

L|||;alluli uJ  |,^i--A   '";:sU;:i"i'o;';;;ofse`t.ion54ofthecGSTActprovrdesthatrefilm?Ofartyundi:liz,:::.:::.:::ry

D.;:i-;:;.V:;;r';tJh;-c,-eiitwh;accu]ndatedonaceotht`.,oftalg,+Of't,anonlnputs:ei:8.h.g:e_r.

suppli.es)„ Further,
C    '\^,\,    `,J     '_---_    _     _         ,                     -_';;;ti;n.i;;;i ;ectio;  2  of ~t-he  CGST  Act  defines  Inputs <as  a:y `goods  Oth,e:  t~::.::apTI::l.

`           *,,             ,        __i      rr,'J ,...

ti the: rate  Of td`X  ofi`i zjtltrful  sitpf]li_es  (otlifei'  than

in thie course  `or futthgivqnc6  Of business.  This,
'L,J    ,¢0\`1,,   \ ,,.. ''.    ..   _'uu`ts..;:.n:;;;:I-u;ese^vicesorcapilalgoodsTherefore,clearly,the_tnt:nt:if:hel=:_:S.:.:::..

-            -                     I  .,.,     I     _lil..

ods  us'ed  or  thterided  t6. be lu.ieJd iby' `a -stlp|)liBr

-:efi:i;;tdxpndon.inputservtcesot\capitdlgoods-a:par:pf.refrodTo:::.ut~i:::.e_d:^nt%`

•     ..1`           `   _1,.I-_.I    ^`,^1,W   ,  |.J.^'.-.   `,J   ---. I   I':;::t::;t;Js-;;:fieJthotibthth€`lawandthe-i'-ela_tedru!es.cle\arlypreven:tberefro?::jt=..

acoufhulated  On
idontxputse`rtJice§andctlpttaligoods'dspartofr,rfundOf.xputtax,creditqc

cCount Of iINetted `td* 3trilet;utpgi

in View of stattit6i} Pr6Vi§i6iis :and.

I     -',a      ,`-'r

lowed for the 's`ituati¢tig-ndilifig under the  Pf®vis6, (i){J.®'r  (i

e CGST Act, 2017;  li`.-6aEe of sitr~ati6fi-falling

ax  structure,  the  qtiafitdr  of 'refuhd  is  to  b6

5ieschbed under`stlB ruleT'89 (5) of`CGST

5-) of COST 2017; for ,aeteffiirfu

tax `¢redit availea= offl}r ofi

Pfescribed for d5terffi:

quinfum 6f

Services  and  capital  gotid§'arfe kept out  of th

Accordingly,  the  Prtjvtsion§  of  Section  54`  (3)

accumulated ITC .ava.lied, off ifiputs only arlq not to

ind capital  goods.  The elffifroatiofis

mandate the view that the ifitehtion idf{ the LEiw

inputsotilyand.notttiallowrefuridofITGavail'

10.         1n the subject  chsQi'it is eleaf`that

authority  pertains  to  claim  made  in  1.es

provisions and clarifications issued by the 86atd

Services; I do not fled iny iiiffactioh in the

i

®f uiiutilized ITC  is

i)„9`fi§t!b  se®tion  (3)  Qf Section  54  of

for. ihveried

whd5,.thet'apouhtOf_ihput

g?:Net  IT

e adjndioating

siti06.  stattit®ry

refund 6f ITC  givail8d oil input

rejectingtheclaimam(juntpertainihgtoITCavailed6fiinputServices

'ble

Footsteps India P.ltd Vs U0I in SCA No.2792

said  case  Hop}b

Rules, 20

on accoufat

3                         \  c-I

the adjudicatirig atth6rity

of 2019 relied by the appellaht; i  fiiid that ih the-

Court  of Gujafal    b6id that

utilized

cture as ultra vires theprtjvisiofisofSeetiori54(3)36fe6gTAct,



®

®

e*tent involved on ITC

inlyolved  on ITC availei] on in'Put
`2017,  in  clear  and

thF purpose cjf arriving N6flTC'in the formula

!P,a_rt. ainount c!f refund; claim to|,the i-xteht

of CG`8T

on  iafjuts  only  for

the eligit)Je amount of

I                                                 ;I;:atf;:f
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Dh       ik pravinbhai Jarecha
Pro  rietor of M/s. Dharmik Print
231/6, Kadam chemical, Maharajnu Khetar,
Su  z Farm, Baherampura, Ahmedabad-380022
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